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Professional Relationship between Crime Investigators and Prosecutors in the Human 
Trafficking Crimes 

Dr.Yubaraj Sangroula 

The paper delves into some major problems encountered by the criminal justice system of 
Nepal with regard to the crime of trafficking and protection of victims. An attempt has been 
made to ponder into notional or theoretical basis of problems as well the procedures being 
applied in investigation, prosecution and trials of the trafficking offences. The major focus of 
the article lies on the need of coordination between the investigator and the prosecutor. The 
paper reflects on some notional misconceptions of actors which are significantly contributing 
to the `continuity of the failed state of the prosecution' in the trafficking cases. It is an 
undeniable fact that Nepal's criminal justice system is largely a `relic' of the past. The new 
principles adopted in the changed context after 1950 are largely reduced to `non productive' 
due to these looming misconceptions of actors. In this light, the paper has made some general 
efforts to `relate the ground reality of Nepal prevailing criminal justice system with the 
demands of a modern criminal justice system's principles. The issues of trafficking crime are 
seen in these perspectives.1 

Need of clarity in notional understanding of Criminal Justice System, especially in relation 
to organized crimes like trafficking in human being: 

Misconception that `criminal justice system is an instrument of State for coercing citizens to 
abide by rules of law and order' is a central problem accounting for serious defilement of standard 
of the `Nepalese Criminal Justice System'. This noting of thinking is particularly problematic in 
`organized crimes like trafficking of persons'. This notion of thinking is responsible to drive the 
Government of Nepal constantly with an erroneous belief that `scheme of stringent sentencing' 
is the necessary or unavoidable aspect of the criminal justice system'. The professional 
relationship between crime investigators and prosecutors is impaired by this belief as `the 
extraction of the confession of the suspect is considered as the prime function of the 
investigation'. As annual reports of the Office of the Attorney General show, over 50 percent of 
trafficking cases eventually fail to sustain the `charges' imposed by the prosecutors. The 
following serious gaps in the system of prevailing laws embody the `said erroneous notion': 

a. The crime of trafficking is `unexceptionally organized criminal phenomenon'. In terms of 
offenders participating in the criminal phenomenon, there is a number of different people's 
engagement. The first agent of the crime is the local `pimp' who acts to procure or prepare 
`victims' to be trafficked. He or she is engaged in alluring victims by deception or 
enticement. Second category of agents is a `group' working in the cities like Kathmandu, 
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Birgunj, Biratnager, Nepalgunj, Butwal and so on, who make arrangement for building 
belief or trust of victims that they are really going to end up with better job and desired 
future. This group is primarily engaged in getting the victims out of `the border to India for 
works' either in Indian cities or in the Gulf Countries. The third group of agents or `pimps' 
is active in different roles in India, such as identifying the brothels to setting the price of 
the victims fixed. Finally, there is a group who accounts for engagement of the victims in 
`exploitative works', including extraction of body organs, employing in prostitution or 
forced hazardous works. A huge amount of money is engaged in this entire phenomenon. 
The liberty of victims is fully violated. The body or body organs, or labor of victims is 
inhumanly exploited. No income earned by the victims is shared with her/him. The entire 
phenomenon is thus a sheer exploitation. The violation of human rights is grotesque. The 
Human Trafficking and Transportation (Control) Act, 2007, is the particular law in Nepal 
to deal with this `crime consisting of absolute organized characters'. However, the 
Evidence Act, 1974, is a piece of law totally ignorant of the `characters of organized 
crimes'. The cause behind the major failure of the `prosecution of trafficking cases' is 
related within this `inconsistency' of the laws. The Human Trafficking and Transportation 
Act, as a specific law dealing with the crimes of trafficking with absolute aspect of 
organized criminality, was supposed to provide for `a specific scheme of collection, 
analysis and use of evidence, but it did not relate itself with this aspect of necessity'. The 
Act specifically emphasized the `sentencing aspect of the crime'. The misconception or 
wrong understanding of the law makers that `a stringent sentencing scheme alone would 
serve the objective of controlling the menace of trafficking'.2 

                                                        
2 The writer has an experience of working in this field over two decades. As a part of the `clinical education 

course of Law Faculty of Tribhuvan University, the writer had opportunity to visit all nooks and corner of 
some trafficking prone districts such as Sindhupalchok, Nuwakot, Dolakha, Makawanpur, Udyapur and 
Chitwan. These visits provided rich experiences to observe the `situation, factors, dimensions and 
perceptions about the menace of trafficking. The book called Trafficking of Girls and Women in Nepal 
(2001) published by Kathmandu School of Law, was a product of works in these districts. The study 
during these visits made me to realize that `one of the factors for increasing number of trafficking crimes 
and failure of prosecution was the weaker law in this regard. The team of law teachers, lawyers working 
in the Center for Legal Research and Resource Development (CeLRRd) and law students from 
Kathmandu School of Law and Nepal Law Campus eventually decided to conduct a comprehensive 
review of the legislation in this regard. A comprehensive report followed by a `draft legislation' on 
`Prevention and Criminal Proceeding of the Crime of Trafficking' was worked out in 2005, which was --
discussed extensively in 1996 in `national conference on prevention of trafficking' held in Melamchi of 
Sindhupalchok. The draft was then submitted to the Ministry of Women and Children. Several other 
NGOs in subsequent days jumped into `debate in the legislation'. A number of `donor agencies, in a way 
of competing for funding projects, also jumped into the discourse. The process of `evolving a viable draft 
of legislation was thus hijacked from Kathmandu School of Law, CeLRRd and some students and 
faculties of Nepal Law Campus. The police and some NGOs undertook to prepare the draft, and 
eventually the present Act appeared in this form. The sole emphasis rested on. `making the sentencing 
system stringent'. It was `criminal legislation' but got overwhelmingly influenced by the `welfare aspect of 
the victims'. In fact, a separate law, for `welfare schemes such as `compensation, rehabilitation, 
counseling service, and resettlement, was necessary. The aspects of special scheme for `investigation, 
prosecution, and adjudication' were totally ignored. Some important criminal law principles were 
compromised. The law today is thus unable to `make difference' with regard to `investigation, prosecution 
and adjudication of trafficking crimes in which the human rights of victims is abjectly violated. The 
propaganda based NGO adventurism and `funding completion of donor agencies' are thus responsible for 
present state of failure of the law. 

 



b. Trafficking in Persons and Transportation Act, 2007, is made a purely `substantive law'. The 
drafters of the Act could not see the vital importance of `a special procedures' for investigation, 
prosecution and adjudication. The reliance on `convention crime procedures of investigation and 
prosecution was a fatal mistakes made by the drafters'. They even could not envision having a 
special unit of police to investigate this sensitive crime as in the `drug trafficking law which 
provides for 90 days of investigation timeframe by a special police team'. It is simply not possible to 
collect, analyze and use evidences within a period of 25 days as stipulated by the `State Cases Act, 
1993. This has been the major cause of failure of the new legislation. The human trafficking and 
transportation crime, as a sophisticated criminal phenomenon, requires special approaches and 
methods of investigation and prosecution of offence. 
 
c. Successful investigation and prosecution is contingent upon adequate powers for investigators 
and prosecutors. The organized crimes require excessive indulgence of investigators and 
prosecutors. The conventional procedures for investigation and prosecution are not enough for 
tracking criminals and collecting required evidences. The trafficking mostly originates in Nepal 
and completes in other countries. The laws of two or more countries and involvement of 
officials in investigation of crimes from more than one country is apparent. However, the 
present Act does not empower investigators undertaking special procedures of collecting and 
using evidences. 
The scope of `scientific investigation of trafficking crimes is thus limited. These weaknesses of 
law result owing to many factors, such as: w 

a. The stereotyped perception of law makers that `the crime of trafficking' is inherently 
associated with prostitution is deeply rooted. The `framing of the Act is deeply influenced 
by this misconception'. Obviously, the tendency of treating crime of trafficking as an 
`offence against women' is phenomenally random. The intensity of the crime is thus 
underestimated in a perspective of `a perceived inferiority of women'. The misconception 
among investigators and prosecutors that `the crime of trafficking occurs owing the lack of 
awareness of weaknesses of victims' is responsible to weaken the `sensitivity towards 
intensity and dastardliness' of the crime. 

b. Crime of trafficking is caused by poverty and preparedness of parents to `sell their 
children'. This is a propaganda spread by criminals to `divert the seriousness or engaged 
attention of law enforcement agencies from society of criminals which not only invests a 
huge resource to procure persons to be trafficked but also penetrates the `system of law 
enforcement and corrupts it'. The inefficiency of the law enforcement system is largely 
caused by `the corruption systematically planned to render it defunct. 

c. Advocacy for prevention and building awareness among law enforcement agencies to 
combat trafficking has been 'project' in Nepal. It has not been a program accompanied by 
mission of protecting human rights of persons with vulnerability. Over a hundred non-
governmental organizations listed in the Minister of Women and Children presumably 
engaged in mission of combating trafficking. Then why only about 150 crimes are reported 
to the police? What these entire organizations role is about? Unfortunately, the NGOs in 
Nepal need not to be accountable to any institution, nor their financial transactions are 
accounted for by the government. The publication of beautiful multi-color reports, books 



and posters are the good jobs done by many organizations. Very few organizations are 
seemingly socially responsible. 

d. As an organized criminal phenomenon, the crime of trafficking is an issue of well planned 
law enforcement intervention. For no reason, however, the Ministry of Women and Children 
has been made a focal institution. It implies that `the Government is not prepared to accept 
that the crime of trafficking is an organized criminal phenomenon'. 

 
In the perspectives of the above-mentioned factors and elements, the criminal justice system 
regarding crime of trafficking is not merely `inefficient but a mockery'. The crime of trafficking 
has been a very rare matter of concern for all stakeholders. If one looks from the objective point 
of view, taking note of crimes like trafficking, Criminal Justice System of any society functions 
as a `system' to address two major purposes: firstly, the preservation of the societal safety by 
preventing crimes; and secondly the deterrence of potential offenders from indulging in criminal 
activities. The fulfillment of the first purpose is materialized by `conscious or meticulously 
devised threads of plan to criminalize the `corpus of activities that hinder commoners from 
enjoying freedoms of (a) `inviolability of physical integrity in any circumstance, (b) security of 
person, (c) free choice to peruse socio-religious faith, political ideology, rituals and art or style of 
life and so on, subject to the conformity of the above two safeguards, (d) socioeconomic and 
cultural development, and (d), for that, engagement in economic entrepreneurship. Apparently, 
the system of criminal justice is a corpus of `rules and mechanisms' overarching every aspects of 
governance or management of the society in general and individual human life in particular. As 
such, criminal justice is relevantly linked with socio-economic, cultural and political life of a 
society. Nepalese criminal justice system suffers acutely from this notion of thinking in actual 
operation of the criminal justice system. The faulty notional understanding is accounted for the 
following deeply rooted misconceptions: 

a. The `investigation of crime is a police power', hence the `police institution should be 
allowed to act on all means and mechanisms to investigate the criminal act independently. 
For meaningful enforcement of criminal justice system in any society, the police 
investigators play key role to investigate the crime. The crime investigators are placed in 
key position to handle criminals. The responsibility of the investigator to cull evidence for 
conviction of the accused is vital and indispensable. To realize this responsibility of 
prime importance in criminal justice, the crime investigators are supposed to discharge 
duties of (i) ascertaining facts and circumstances associated with, and relevant to, the 
act of crime, the corpus delicti; (ii) apprehending suspects and obtain necessary 
information regarding the corpus delicti; (iii) collating evidence, oral or documentary, 
or direct or circumstantial, that is so necessary or vital for prosecutors to discharge the 
onus of proof; (iv) exercising police power of the state in order to conduct search and 
seizure for the purpose of collating evidence, and (v) preserving the witness and 
evidence to be used by prosecutors to ensure conviction of the offender. It is here 
necessary to consciously gauge the nature of works the investigator is supposed to carry 
out. Undoubtedly, the power associated in act of investigation is a `police power of the 



state', that allows crime investigators to legally encroach upon freedoms or liberty of 
persons which in other circumstances are not allowed. The power essentially belongs to 
the `officer who is designated by law as the investigator of the crime'.3The 
misconception, however, that ` the crime investigation' is an independent power of the 
police officer is a 'key problem' behind many faults and failures in objectives of the 
crime investigation. This misconception has particularly affected `successful 
prosecution' of the crimes of trafficking of human beings. Pre-consultation between 
`investigator and prosecutor' before FIR is duly considered pre-condition for a 
successful or objectively grounded investigation. While the role of `investigator in 
determining the corpus delicti lies with the investigator, the determination of the 
applicable law, along with the desired sentence, is a responsibility of the prosecutorial 
lawyer. To fulfill these respective duties, the consultation of `investigators and 
prosecutors' from the moment of first information report (FIR) is registered is crucial 
for culling adequate and objective proofs. The consultation, however, does not take 
place. The prosecutor after the consultation is to provide an instruction for police on 
`unavoidable procedures and requirements' regarding collection of evidences and their 
validity. Unfortunately, such instruction is never issued by the `prosecutors'. Due 
consultation with `victims and his/her lawyers' in trafficking crimes on planning about 
collection of evidences is mandatory, but this principle is hardly followed by the police 
and prosecutors. Making of a checklist of essential evidences to sustain prosecution is not 
only desirable but essential. The prosecutor is supposed to elaborately brief the 
investigator about what types of evidences are important for prosecution. Unfortunately, 
this too does not happen. All these weaknesses are the `outcomes' of the misconception 
that `investigation is a sole and independent function of the police investigator'. 

 
b. Acts of investigation and prosecution are independent and parallel: This 

misconception is deadly cause of massive failure in success of the prosecution of 
trafficking cases, the ratio being confined to less than 50 percent. No need to explain, the 
investigation is a part of prosecution. To be precise, the necessity of investigation may 
have no place if there is no prosecution required. The investigation is not a luxury of the 
police office. It is in fact a process of `data collection' for prosecution of the crime. A 
meaningful prosecution is `contingent' upon the successful accomplishment of the acts of 
investigation, i.e. collection of all necessary and essential evidences as required by the 
prosecutor. Accuracy of findings of the probe or the pieces of evidence and legality of 
thereof are two subtle issues of investigation. The accuracy of the finding of the 
investigation is an aspect which is governed by the `science, technology and skills of 
investigator, whereas the legality of such evidences is always protected by the act of 
oversight of the prosecutor. The coordination between investigator and prosecutor during 

                                                        
3      State Cases Act, 1992 (2049) specifically requires a police officer to duly designated as the investigating 

officer to obtain charge of investigation. The Act implies that an act of investigation is to be carried out 
by a `designated' officer. Being a police officer is not `enough'. The prevailing requires the officer to be 
recognized as an investigator. The proceeding of investigation is thus valid on the ground that `it has been 
performed by an officer who has been designated' of the purpose of investigation. 

 
 



investigation is thus not only vital, but absolutely mandatory. Any failure in coordination 
between these two authorities or agencies is heavy for the society, as well as the liberty of 
individuals.'4 The assertion here implies that `an investigator during his/her performance 
is necessarily associated with prosecutor'.5The application of this principle in Nepal in an 
utterly chaotic state. The investigation of the trafficking cases is carried out by the police 
investigator without any `legal guidance of the prosecutor'. Consequently, the legitimacy 
of proofs collected by the police investigator is not only weaker but frustrating tainted. 
Most importantly, the prosecutor never has access to the victim of trafficking, which is 
vitally detrimental to the interest of the victim, i.e. the prosecutor is never concerned 
emphatically to the pathetic state of the victim. 

c. Institutional autonomy rather than individual professional accountability is 
counted: This misconception begets `invisible but strong current of competition, if not 
rivalry, between investigator and prosecutor. Both indulge in quest of `institutional 
autonomy' rather than `professional participation or coordination' in performance of their 
respective duties. The investigator considers him/her more a 'member of force' and the 
`prosecutor' a lawyer. The notion that prosecutor is an `oversighter' of the investigation is 
largely sidelined. On the other hand, the investigator is accountable to `his institutional 
boss' rather than the prosecutor. The result is `invisible tug of war' between two 
professionals. The victim in this perspective suffers without redemption. This 
professional `tug of war' between investigator and prosecutor as a police officer and 
lawyer is costly for the interests of society as well victim. It is indeed one of costly factor 
of failure of the prosecution of the criminal cases. 

 

Principles to be followed for successful prosecution of trafficking cases 

There are a set of principles needing engaged attention of investigators and prosecutors for 
protection of the interests of the society and victims by securing successful prosecution of the 
trafficking cases. 

a. Investigation is a tool of `effective prosecution'- an investigator is `commanded by the 
prosecutor. As already hinted before, the investigation is not `police act of law and order'. 
The investigation of crime is an act `probing the offence and offender' for the purpose of 
bringing the 'offender into the justice'. The act of investigation therefore fully 
'circumscribed by the need of prosecutors to effectively prosecute the crime'. In this 
sense, one can say, without any hesitation that, the act of investigation is a part of the `act 
of prosecution'. This principle implies that the investigator is in the full disposal of the 
prosecutor. It is one of the reasons, the State Cases Act 1993, makes provision of 

                                                        
4  See Kelling (1999), 1-45. 
5  Some researches in Nepal, such as Baseline Survey of Criminal Justice System (CeLRRd 2002); the 

Comprehensive Analysis and Reforms of the Criminal Justice System of Nepal (CeLRRd 1999) and dozens 
of research articles contributed by experts have established that the `coordination between investigator and 
prosecutor in Nepal is feeble giving rise to massive failure of prosecution. See, for ratio of success and 
failure of prosecution, the Annual Reports of the Office of the Attorney General for the fiscal year of 2067 
(2011) and 2068(2012), See Annual Report, 30. 

 

 



'designation of the investigation officer', right after the crime has been reported to the 
police office. 

b. The objective of the investigation is to `supply data for prosecutor on the given criminal 
act to prove conviction beyond reasonable doubt'. The burden of proof in all criminal 
cases lies on the prosecutor. The burden is to be discharged by the prosecutor on the 
strength of the `proofs culled by the investigators'. The failure results in benefit of the 
accused. The responsibility of the investigator to render the prosecutor with data 
capable of 'meeting the objective of discharging the burden of proof' is therefore vital. 
The prosecution cannot function to discharge the burden without `full accountability of 
the investigators'. This principle has been in utter state failure. The professional culture 
of investigators to render himself/herself accountable to the prosecutor is in a condition 
of dismay. 

c. Investigators and prosecutors both are individually accountable to discharge the burden 
on behalf of the state'. This principle has been fully ignored.'6 It is believed that `the 
police and prosecutor' both are the agents or representatives of their respective 
institutions. Of course, they are the officers of their respective institutions, but the work 
they are performing is `fully professional', and thus they are professionally accountable 
to any misconduct or bad performance of the works. Especially, the prosecutor as a 
lawyer has responsibility to perform his/her duty as `professional', with observation of 
all conducts a prosecutor is supposed to follow Nevertheless, the existing state of 
prosecutors can be improved in terms of skills, arts and knowledge so that the result of 
prosecution in trafficking cases can substantially be improved. The change in the 
existing stereotypical format of indictment is vital for this. The following change is thus 
suggested: 
The first statement at the charge sheet should explain the corpus delicti instead of 
reiterating the description of FIR and other preliminary documents. The analysis of the 
elements of crime and circumstantial evidence is very poor. In fact, no analysis at all is 
included in the charge sheet. What it contains is the `mere summary of the documents 
prepared in the course the investigation'. The significance of the statement of accused as 
an evidence is exaggerated, and, indeed, the entire charge is based on it. It therefore 
suggested that `the initial statement of charge sheet should contain adequate mention and 
explanation of the corpus delicti, i.e. the primary fact of the crime. Corpus delicti in a 
trafficking crime comprises of (a) the act of engaging the victim in deceptive act or 
enticement which is always the beginning point of the crime; (b) the enticement, which is 

                                                        
6 The writer had an opportunity to serve as the Attorney General of Nepal, and hence conduct a scrutiny of the 
`situation of accountability of prosecutors for failure of wrong or mistaken prosecution of trafficking cases'. For 
everybody surprise and dismay, there was not a single cases notice in which a prosecutor was subjected to 
`probe for failure in the prosecution. Nor any prosecutor was found `critically observing the performance of the 
investigator'. The lacking of accountability for failure of the prosecution has almost destroyed the necessity on 
the part of the prosecutor and the investigator to `be sensitive to the need of societal safety and interests of 
victims'. Here lies a serious `cause' of lacking confidence of people over the system of justice. The reform of the 
system in this regard has, however, been not a matter of concern for the State. The donor agencies and the 
international organizations, on the other hand, have very little information about the system of prosecution in 
Nepal. Many of them even do not know about this institution. 
 



followed by `lies', such as job, marriage, opportunity etc., the lies should be discovered 
(c) the actions taken for materialization of `lies', and (d) the act accomplishing the crime.  
 
Evidences relevant to each of these elements are then properly referenced and indexed. 
The second statement in the charge sheet `must examine the state of mind or criminality 
involved in'. The evidences to prove mental state are of two types (a) the acts themselves 
which suggest intention involved in, and (b) his/her words or deeds-for example the letter 
is found that he/she was engaged in such thing. The evidences relevant to the state of 
mind are properly analyzed in this part. 
 
The third statement must explain the available evidences to confirm the actus reus and 
mens rea. This part of the charge sheet should list the available evidences 
chronologically. The chronological listing of the evidences does present the sequence or 
successive events of crimes vividly. 
 
The fourth statement of the charge sheet must sustain the legality or legitimacy of the 
process of procuring evidences. In this part, description of the procedures applied for 
obtaining varying evidences must be fully mentioned. 
 
The fifth statement must mention about the allegation made and the criminal liability 
established. This part must also elaborately mention the punishment asked for. 
 
d .The prosecutor is thus a key-agency in adversarial model of criminal justice. Nepal 
practices the model of `adversarial system'. It means that `the suspect has right to remain 
silence. To put in other words, the accused has no obligation to cooperate with the 
investigator and prosecutor. According to the basic postulates of the adversarial system, 
the State has authority to arrest the suspect, detain him/her, conduct interrogation within 
bound of permission granted by the law, and curtail all those rights which, as 
investigators may deem, may cause detriment to the process of collecting evidences. 
For deprivation of such rights, the accused is granted with right to be presumed 
innocent, right to remain silent and right to have a legal counsel and adequately 
defended by legal practitioner. However, the balance between the power of State to 
restrict liberty of suspect and the enjoyment by suspect of rights to fair trial safeguards 
is poor. The State has not been able grasp this problem, which in fact is one of the 
causes for failure of trafficking cases'.7 

e. Prosecutor's role is neither affected by investigator nor by adjudicator. In adversarial 
system, prosecutors play crucial role in criminal justice. The prosecutors are to discharge 
the burden of proof means `they are able to command the investigators' and circumscribe 

                                                        
7 The shift of `burden of proof' on accused has aroused a tendency of 'passivity of investigators in 
collection of evidence'. The provision `the suspect should discharge the burden of proof' is engendered a 
psychology leisure on the part of the investigators as well as prosecutors. The negative impact of the 
provision is serious. 
 



the court to alter the plea put forward through the indictment. However, the prosecutors are 
institutionally rendered weaker. Prosecutors' offices are poorly funded. The number of 
prosecutors is smaller. The burden of work is huge. The professional expertise is weaker, 
as no adequate training for capacity up-gradation is provided for. The prosecutors are 
treated as `bureaucrats but not as professionals'. They are poorly paid and poorly supported 
logistically. Hence, the performance is bound to be weaker. 

 
 
 
Multi-pronged process of criminal trial of trafficking cases 
 
The misconceptions and weaknesses mentioned above are apparently responsible to weaken the 
professional coordination between two major agencies of the system, i.e. the investigator and 
prosecutor. These misconceptions are an outcome of the failure to understand the 
`philosophical or theoretical' basis upon which the edifice of the adversarial system of justice is 
erected on. The criminal justice system is a multipronged process, and as such it consists of 
certain indispensable stages, and institutions for its functional existence, viz. investigation, 
prosecution and adjudication. The defense bar's presence is omnipotent in all these different 
stages as an instrument to protect innocents. These different stages are defined as core functions 
of the system as a whole'. In each stage, an independent agency is assigned to accomplish works 
attached to this stage, and in this course the concerned institution is conferred upon a set of 
definite authorities to carry out its functions, subject to be guided by the principle of check and 
balance. 
 
In the adversarial model, each agency within the system at large wields its powers independently, 
and the interference of other is not only unwelcome or undesirable but also fully prohibited. 
Independence is, however, not meant a `license to function in isolation or disintegration of the 
fundamental principles of justice'. Undoubtedly, the criminal justice system is not a desolated 
platform which may comprise of various mutually unaccountable, scattered and disintegrated 
sub-systems. While each institution functions with its own designated authorities and 
responsibilities, the goal of all is to ensure dispensation of justice without jeopardizing the public 
safety. However, the sensitivity of the crime is different. The crime of trafficking is complex in its 
nature. Firstly, it is, as described previously, an organized event comprising of different stages 
and different types of persons. Secondly, the crime of trafficking is an offence against human 
rights as it violates the physical integrity, person, liberty and several other rights which are 
inherently fundamental for a dignified life and security. Thirdly, the types of evidence in the 
trafficking cases are generally circumstantial in nature. The collaboration and coordination of 
investigators and prosecutors in this crime is thus mandatory. 
 
 

This general philosophy is generally neglected in the criminal proceeding of the trafficking 
cases. The prosecutor and the investigator rarely consult professionally. The prosecutor 
considers no necessity of meeting with the victim and has a conversation or interview. The 



police do not consider need of prosecutor seeing the victim either. The only best source of 
collating all vital evidence in the trafficking cases is the victim is not taken seriously both by 
the police investigator and the prosecutor. 

The criminal justice system of an orderly and organized society should necessarily function as 
'a composite and fully integrated system'. Any attempt to exclude or undermine any one of the 
components is not only unimaginable but also disastrous to the entire society. The failure of 
any agency in its mission of carrying out the designated responsibility is bound to generate mal-
functioning of the entire system.8 The efficiency and effectiveness of the criminal justice 
system is thus necessarily determined by an active and coordinated performance of all 
agencies.9 No desired result of the administration of criminal justice system can be achieved 
without the active and smooth functionality of all agencies. The failure of the trafficking cases 
is caused by the failure to follow this cardinal principle of the criminal justice system. 

A well devised synchronism of functions of these various agencies is a device to activate this 
multi-pronged system towards its designated goal, and also a prerequisite for systematic and 
smooth functioning of the system. Conceptually, a functional criminal justice system is marked 
by two essentialities (a) the functional independence of every agency and (b) an active and 
meaningful oversight or monitoring of functions of other by that agency which is responsible 
for subsequent activity or stage of work. Failure to ensure independence of, and coordination 
between, agencies does essentially result in abuse of power and ultimately the miscarriage of 
justice. Inefficiency and corruption will be resulted as an outcome of failure to abide by 
'principle of professional coordination'. 

Nepal's criminal justice system is an unique example of such situation. In such a situation, 
every agency is tantamount of endorsing the use of extra-legal method in its performance. The 
brutal policing would be phenomenal. Disorder, fear, and crime undermine social and 
economic institutions to such an extent that families, schools, commerce and other institutions 
cannot function.10 The following is the true state of `collaboration between in the police 
investigator and prosecutor in Nepal: 

The following practices concerning investigation, prosecution and adjudication of the trafficking 
cases shows that the abovementioned principles of criminal justice are generally ignored: 
a. The victim is considered no important in the criminal proceeding. The victim is never treated 

with human dignity. The empathic attitude is fully lacking. The police offices are non-
cooperative to the victims."11 

                                                        
8 Tripathi 1997 
9 Ibid 

 
10 See Kelling (n 7), 1-45. 
 
11 A victim in one of the programs said' I had been to the police office with a great hope of assistance and 
justice. I was however not allowed to see the concerned officer for many hours. I spend many hours in the 
lawn of the police office, even without access to drinking water. When I got a chance to see him and reported 
my case, he did not show up an attitude of sympathy and attitude to support me. He asked for a FIR, which 



b. Victims are treated merely a witness to the prosecutors. The concerns of the victims are 
never reflected in the charge sheet. 

c. Victims have no access to the prosecutors, as the police have no practice of presenting the 
victim before the prosecutors. 

d.   The investigating officer does not produce the suspect while first remand is asked for. The 
prosecutor does not know what particular allegation the police investigator is investigating 
the suspect for. 

e.   The victim never gets protection from the state. 
 
These factors generate a serious suspicion on the part of the victims on impartiality, effectiveness 
and actuality of the justice. Indeed, the victim is only reliable and available source of all 
information or evidences for the investigators. But since the investigator does properly 
communicate, the clues of evidences are lost. The neglect of the victims in the process 
compels the investigators to 'confine with the statement of suspect'. The prosecution is thus 
generally based on the 'so-called confession of the suspect'. Since the output of the 
investigators is weak and not reliable, the investigation does not provide a dependable input 
to the prosecutor. 

Some scholars have rightly argued, the criminal justice system is not a system in its 
`structural framework'. For them, in a system in its true sense, the concerned actors are 
explicitly directed to towards a particular objective by some coherent centralized authority.12 
In the criminal justice system, however, none of agencies or actors has authority to command 
others in their respective works. The criminal justice system is founded on a notion that 
rejects existence of a vertical control mechanism. Every agency of the criminal justice system 
is associated with others horizontally, and, hence, functions with a scheme of horizontal 
control mechanism. Every agency is independent in its assigned functions, but is guided by 
the indispensability of coordination between their respective functions which provides for a 
system of mutual control by each other. 

                                                                                                                                                                            
was prepared by a paralegal outside the compound of the police office. The police officer asked nothing with 
him. He asked to come after some days. I went accordingly. He said my case will be presented to the court. 
The police never briefed me about the case'. For the sake maintaining the confidentiality, citation of the case 
is avoided. 

 
 
12 In countries that follow adversarial system, it is impossible to fashion the criminal justice system on vertical 

structure. In this system, each actor is accountable to its own central authority, and works independently. 
The police department in Nepal, for instance, is accountable to the Ministry of Home, and the prosecutors to 
the Attorney General. The system of courts is virtually independent of the executive control. Each of them is 
responsible to other only because no action of one becomes meaningful without other's existence. 

 



Different agencies are linked together through a process of actions in which one agency's 
"outputs" becomes the next agency's "inputs".13 The detail statement of the victim and 
identification of the accused who had transported the victim to traffic, for instance, are the 
"outputs" of the investigator's act, which becomes "dependable inputs" to the prosecutor, as 
the charge-sheet to be prepared by him/her should essentially be based on evidence collated 
by the investigator. The prosecutors cannot prosecute a person with evidence procured by 
themselves independently. The charge sheet, on the other hand, is the "output" of the 
prosecutors, which constitutes an "input" for the trial by the court. This functional framework 
of the system presents a scheme of tightly knitted 'interdependence' between agencies and 
requires an unavoidable interrelationship among different agencies. This scheme is important 
benchmark of the criminal justice system as it provides a healthy atmosphere for smooth 
functionality of different agencies involved in. The interdependence constitutes a system in 
itself, and as such it is entirely guided by the need of having objectively operational in the 
various aspects of work within the system; in any case it is not guided by motivation of control 
of one agency's function by other. 14 
Of course, the framework for coordination between these institutions is fashioned and 
functionalized by pre-determined laws and overall system of governance adopted by the given 
society. In this, context, various practical attributes such as the size and composition of the 
population, the historical contexts, the unique topography, the economic development pattern, 
the level of education, the functional capacity of agencies etc, play crucial roles in shaping the 
structural framework and psychology of the interagency coordination. These various factors 
shaping the structure and psychology of the system are defined as dynamics of the criminal 
justice system. 
 
 
The adopted typology of the criminal justice model also is an important factor for shaping the 
required framework of the coordination. It is why the model or framework of the coordination 
adopted by countries with adversarial system is different to that of countries adopting the 
inquisitorial one. As we all are aware, Nepal has chosen to follow an adversarial model since 
1951. In principle, therefore, the investigators and prosecutors function independently, and the 
courts possess no power to control affairs relating to the investigation and prosecution. In 
practice, however, there is a great deal of mismatches of these powers. The following 
discussion will throw some lights in this regard. 
 

Investigation of crimes is an exclusive function of the `investigator'. In Nepal, an investigator is 
institutionally associated with the department of police, which, in turn, is institutionally 
accountable to the executive government. It implies that `the responsibility of crime 
investigation straight goes to the executive branch of the government'. However, the institution 

                                                        
13 Moor (1997), 49-50. 
 
14 Ibid, 50. 
 



of police is modeled on scheme of a force, which can carry arms. As highlighted by the 
preamble of the Police Act, 1956, the main task of the police institution is to `maintain law and 
order through controlling crime'. Obviously, the police responsibility of `maintaining law and 
order and crime investigation' is inseparably linked up. This `design' or `model' of investigating 
authority draws accountability of `investigator' to the hierarchy of police institution rather than 
to the prosecution agency. The powers of police relating to arrest and detention of persons are 
thus believed to emanate from the necessity of `law and order' rather than the `necessity of 
accomplishing the investigation in meaningful ways. Under the prevailing laws, the police 
institution possesses exclusive and unlimited powers to arrest and detain persons. The trial 
courts possess no power to dictate police in this matter. In Nepal, unlike India and Japan, the 
police need not obtain warrant from the court to arrest persons. Similarly, the court has no 
power, at least in practice, to issue bail to the suspect during police detention. The investigating 
officer is thus fully immune from `the check and balance' scheme of the system. The situation 
truly reflects on fact that `the authority of arrest and detention' is considered an executive police 
power of law and order rather than `the authority of investigator' to protect evidence or restrain 
offender tarnishing the course of investigation. 

The government lawyers work as prosecutors in Nepal. They are placed under the authority of 
the Attorney General of the Kingdom of Nepal, which is a constitutional body. The Attorney 
General is appointed by the President on recommendation of the Prime Minister. The power of 
prosecution is constitutionally entrusted on the Attorney General, who, as per Article 135 of the 
Interim Constitution, has delegated to its subordinates, the government attorneys. The 
investigation and prosecution functions are fully separated. The function of the prosecutors is 
limited to prepare a charge sheet, a legal document of indictment, and defend the same in the 
court. Complaints on criminal offences are independently accepted or denied by the police. 
Prosecutors are neither consulted about complaints nor are they informed anything of such 
complaints. The police investigator is authorized to arrest the person and submit him/her in the 
court disregard of the information of the prosecutor. The police investigator is authorized to 
seek 'permission for detention' irrespective of the knowledge of the prosecutor. The police 
investigator is authorized to 'collate evidence' irrespective of the 'consultation with prosecutor'. 
Hence, the role of prosecutor has been narrowed down to that of `lawyer' who represents the 
State in criminal case. The responsibility of discharging the burden of proof in criminal cases is 
thus in a state of confusion in Nepal. Is it prosecutor? The answer is 'no', because the prosecutor 
has no role in `requiring the investigator to collate those evidences that are necessary to sustain 
the charge in the court. Is the police investigator responsible to discharge the `burden of proof'? 
The answer is 'no' again. The court receives `the charge or accusation' from the prosecutor. The 
Nepalese criminal justice system is thus marred by 'conceptual misgivings or short comings'. 
The professional coordination between investigators and prosecutors cannot be achieved unless 
this conceptual error is pragmatically addressed. 

Trial courts initiate or assume trial proceedings once the charge-sheet is submitted by the 
government attorney. The court has to accept the charge-sheet in its shape and position; it can 
in no way suggest as to applicable law and the sanction to be imposed on accused. Neither the 



court can investigate about the propriety or genuineness of the charge against the suspect. 
Consequently, the faulty charge-sheet results in failure of the prosecution, which ultimately is 
miscarriage of justice. The trial proceeding is mandatory once the charge sheet is brought to the 
court; no court simply reject or suspend the hearing only on the ground that the charge-sheet is 
legally or technically faulty. Faulty charge-sheet results in acquittal of suspect, as the only 
available option. Trial court neither can interfere in the investigation process, nor can it reject 
any evidence to consider. The trial court's authority framed fully in the line of 'adversarial 
scheme', whereas the `role and responsibility of the prosecutor' is overshadowed. The 
prosecutor agency of Nepal is not, 'structurally as well as institutionally', competent to 
discharge the burden of proof as per the standard required by the adversarial scheme. No 
prosecutor can be able to 'discharge this responsibility until and unless (a) the role, authority 
and responsibility of investigators are detached from 'overall law and order role, authority and 
responsibility of police department. An investigator can be a 'police officer', but his/her 
responsibility of crime investigation is not a work of `law and order'; it is a work of `justice 
which demands application of judicious mind'. An investigator is thus always accountable to 
the prosecutor but not to his/her 'force commander'. This makes to ponder upon a undeniable 
fact that 'investigation is a part of prosecution'. (b) A prosecutor is an officer of the executive 
branch to 'indict offenders' and get him/her convicted by competently discharging the burden of 
proof. As such, the prosecutor is a 'representative of the Government in matters of criminal 
justice'. Thus, he/she must possess authority to oversee the performance of investigator and 
independently decide if the evidences collated by investigators are enough to go ahead for 
indictment or not. 
The adversarial system, in order to set up a mutually dependable prosecution and investigation 
frameworks, has devised a 'role of magistrate', who connects the investigator and prosecutor in 
their respective proceedings. Nepal does lack this important component of criminal justice 
system. Hence, no perfection in the 'structural framework' of the system can be achieved 
without having the component of Magistrate is attached to the system. 15 
 
Coherence of criminal justice system and professional responsibilities of 
investigators and prosecutors 
 
The fundamental objectives of the criminal justice system discussed earlier makes it clear that 
'criminal justice system' is not a coercive instrument of State to inflict pains on people. It has 
specific goals to 'protect and preserve' human dignity and security, the victims in particular. 
Criminal justice system in this sense is not a `law and order' instrument of police department; 
rather it is an 'instrument of State to ensure' safety of the society by criminalizing unacceptable 

                                                        
15 In India, for instance, arrest of person, as a rule, is subjected to lawful authority of Magistrate. Thus, 
Police Investigator has to exercise the authority of arresting suspects only under the authority warrant for 
arrest issued by the magistrate who is responsible to take cognizance of the crime. A magistrate with 
authority to take cognizance of crime may issue warrant of arrest under Section 204 read with Section 87 
of the Criminal Procedure Code. The Magistrate is an authority who entertains appearance of the suspect 
right after the arrest and has power to extract statement from the suspect; if she intends to speak. the 
prosecutor and investigator are thus well glued for their respective actions by the magistrate. 
 



behaviors, penalizing the wrong-doers, deterring the potential offender, and protecting and 
rehabilitating the victims. These objectives have been fulfilled by the State by 'setting a fair and 
impartial system of trial'. The principle of 'fair and impartial trial' distributes powers to actors of 
criminal justice and rights to accused in a wisely defined 'scheme of operation'. The scheme can 
be outlined as follows: 

a. Actors of criminal justice can curtail liberty of suspects as provided by the law. The 
suspect can be arrested and detained subject to law. A lawfully carried out arrest and 
detention cannot be challenged in the court. 

b. Investigators can indulge in using any possible means of obtaining evidence. State can use 
any amount of financial or human resources to procure evidence, and can use any type of 
expertise to sustain its findings. 

c. Prosecutors can apply charge subject to laws that can be corroborated by evidence. They 
use resources as required by the need of sustaining the charge beyond reasonable doubt. 

 
While using these authorities and powers, the investigators and prosecutors have to mandatorily 
respect the following liberties or rights of accused: 
a. Presumption of Innocence- These agencies are obliged by laws to treat suspects with full 

dignity of their physical integrity and security of persons. The suspects cannot be treated 
like convicts. Therefore, no arrest, detention, interrogation and process of collating proofs 
can deprive of suspects of their rights to physical integrity and security of persons.16 

b. Right against self-incrimination is respected without exception. The most significant 
rationale behind right against self-incrimination is to prevent conviction of crime suspects 
based on confession as it is not only unreliable piece of evidence but also tantamount of 
torturous or deceptive interrogation.17 

c. Right to representation by lawyers- No suspect or accused can be denied of access to 
adequate legal defense. 

 
The respect to suspects' rights does automatically provide an opportunity for investigators and 
prosecutors to 'best coordination' between them. The respect of right to silence does limit 
dependence on 'confession' as the basis of charge. Prosecutors have to lean back to 
investigators for more dependable proofs of guilt, and thus it ensures their watchful attitude 
over the investigators. Balance of power of criminal justice actors and rights of suspect theory 
is thus crucial for successful operation of the criminal justice system in any society. This theory 
is important to generate beliefs on prosecutors that: 
a. Adequate and scientific investigation is a tool of 'effective prosecution'. Hence, the 

prosecutor has to legally guard the proceedings of collating evidence and assist 
investigators legally in matters of search and seizure and ensuring legal technicalities of 
the documents. Investigators are thus part of the prosecution work. The investigator's 
opinion about, and interpretation and construction of evidence is a boon for prosecutors. 

                                                        
16 See Devlin Report (1976). 
17 See Magid (2000), 1168. 



The mutual collaboration between investigators and prosecutors is thus a `keystone' of a 
successful prosecution. 

b. The objective of investigation is to supply data for prosecutor on the given criminal act to 
prove the guilt of accused beyond reasonable doubt. Prosecutor has to have a quality of a 
'research analyst'. The evidence do not speak, they should be made to speak by the 
prosecutor. Prosecutors are not `fax machine' to receive documents from police and submit 
to the court. They are professionals with capacity to 'conduct methodological enquiry' of 
all evidences supplied by the investigators. 

c. Investigators and prosecutors are individually accountable to 'success and failure' of their 
works. It is not their institution which is accountable for success of prosecution. Both these 
actors are responsible to collectively work for burden of proof against suspect on behalf of 
the state. The punishment and reward is thus individual not institutional. 

d. The prosecutor is a key agency in adversarial system. Hence, he/she should acquire ability 
to represent the State. The investigator has to coordinate himself/herself with prosecutor 
for acquiring reliable evidence and their legal sustainability. 

 
Conclusion 
Criminal justice system is an integrated system of 'delivery of justice'. On the one hand, it 
penalizes offenders and thus deters the potential ones, it, on the other, protects the interest of 
the victims, in particular, and the society in general. Criminal justice system is not a 'coercive 
instrument of the government' targeted to maintain law and order merely. It is an instrument of 
State to preserve liberty of people. In Nepal, this notion is still in bleak state. It is one of key 
reasons that the actors of the criminal justice system are 'prone to work with their institutional 
biases or prejudices'. Ultimately, the system is thus put into difficulty of producing results. The 
criminal justice system of Nepal has not been able to meet these objectives in trafficking 
crimes. The accused have largely been benefited by the 'weaknesses caused by the weaker 
collaboration and coordination between prosecutors and investigators'. The victims are indeed re- 
victimized by professional deficiency of the investigators and the prosecutors. 
 
Professional autonomy as well as the coordination among actors is a key reform agenda. 
However, the coordination and autonomy both should be guided by 'conceptually clear 
theoretical framework of the system' and respective responsibilities of actors. In Nepal, there is a 
serious lacking in this regard. The traditional framework of the society is largely in ruin now, but 
the criminal justice system, nevertheless, is slow to adapt the changed phenomenon. The criminal 
justice system, in this backdrop, has not been able to respond to the heightened level of 
sophistication of the criminality, especially in organized crimes like trafficking. The investigation 
system is `monotonous' and `traditional'. It still believes on `statement of individuals' as the most 
reliable evidence for conviction. It not only relies on confession but also effectively rejects to 'put 
belief on scientific evidence'. The prosecution system has fared no better. The trial system is 
largely a 'body of relics'. The reshaping, not the reform, is the agenda of the criminal justice 
system with regard to the trafficking problem. 


